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find all this ignored and set aside by 
one of the ablest courts in the country, 
and the opposite views maintained and 
applied to a state of facts where no court 
could possibly obtain jurisdiction any 
more than it could obtain jurisdiction of 
one who was never born, or had already 
deceased, we must confess to a new sense 
of the uncertainty of the law. 

We rejoice that there is still some 
authority in the opposite direction in the 
decision of the Supreme Judicial Court 
of Massachusetts, in the very able opin- 
ion of Mr. Justice Dewey, in Jock- 
umsen v. Suffolk Savings Bank, 3 Allen 
87, and in the declarations of other emi- 
nent jurists ; Chief Justice Marshall, 
in Griffith t. Frazier, 8 Cranch 9 ; 
the court in Fisk v. Newell, 9 Texas 13, 
and in every other case where the ques- 
tion has arisen, until now. 



It seems to us a matter of some weight 
that, under the English Statute of 1857, 
20 & 21 Vict., chap. 77, by which a 
court of probate of general jurisdiction, 
throughout all England, and of the 
same grade as the superior courts in 
Westminster Hall, was created, it should 
Still be regarded as a matter not open to 
debate, that even an administration 
granted by that court, of the goods or 
probate of the will, of one still living, 
is absolutely void, and its effect may be 
defeated in any collateral proceeding by 
oral proof. Mr. Horsey, the author of 
a popular book on Probates and Admin- 
istrations, p. 157, says : "Neither is a 
probate conclusive evidence of the death 
of the testator ; and if he be living, the 
probate is utterly void." 

I. F. B. 



Supreme Court of Ohio. 

WILLIAM BROCK et al. v. HENRY E. BATEMAN et al. 

Where a partnership and the several members of the firm are insolvent, and 
there are no partnership funds for distribution among its creditors, the creditors of 
the firm are entitled to share equally with the creditors of each partner, in the 
distribution of his individual assets, the amount so distributed to the creditors of 
the firm, however, not to exceed the amount of their claims. 

Motion for leave to file a petition in error to reverse the judg- 
ment of the District Court of Madison county. 

A. J. Brock and Marion Slaughter were partners dealing in 
hogs and cattle, and the firm, as well as both partners, became 
and are still insolvent. Each of the partners, and also the firm, 
made a general assignment for the benefit of creditors, the defend- 
ants in error being the assignees of Brock and also of the firm, 
and B. G. Coffin being the assignee of Slaughter. 

The assets of the firm amount to only $6.35, a sum insufficient 
to pay the costs of administering the trust. The assets of A. J. 
Brock amount to $27,241.18, and are in the hands of his 
assignees ready for distribution ; and there is also a large amount 
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of assets of Slaughter in the hands, or to come into the hands, of 
his said assignee. There are numerous creditors of each of the 
partners and also of the firm. 

The original petition in this case was filed by the assignees of 
Brock and of the firm against Brock, Slaughter, the creditors of 
Brock, the creditors or the firm, and the assignee of Slaughter, 
setting forth the facts aforesaid, and praying the court to make 
such order as to marshalling and distributing the funds so in their 
hands as equity and justice require. 

The defendants waived the issuing and service of process, and 
by their written agreement submitted the cause to the court 
"upon the facts so stated in the petition, and without further 
answer on their part." The cause was accordingly heard in the 
Common Pleas upon the petition alone, and was taken by appeal 
to the District Court, where the defendants made a motion for 
leave to file an answer and cross-petition, controverting material 
facts stated in the petition. This motion the court overruled, and 
on the hearing rendered a decree to the effect that the creditors 
of the firm should share equally with the individual creditors of 
each member of the firm in the distribution of the individual 
assets. 

The individual creditors of Brock now ask leave to file a peti- 
tion in error to reverse the judgment of the District Court, alleg- 
ing that the court erred in overruling their motion for leave to 
file the answer and cross-petition, and also in adjudging that any 
part of the individual assets should be distributed to the creditors 
of the firm, until after the individual creditors should be paid in 
full. 

Winans, Darlington £ Smith, with whom were also Wilson $■ 
Durflinger, for the motion. 

George Lincoln and Harrison § Marsh, contni. 

Welch, J. — Motions for leave to amend or change the plead- 
ings, in appealed cases in the District Court, are addressed to the 
sound discretion of the court, and its rulings thereon will not be 
reversed on error, except where all the facts bearing upon the 
motion are set forth, and where there has been a manifest abuse 
of discretion. No such case is made here. For aught that ap- 
pears there may have been good reasons for refusing the motion. 
Apparently the granting of the motion would have necessitated 



216 BROCK v. BATEMAN. 

a continuance of the cause, as it is not shown that any notice was 
given the opposite party of an intention to make the motion, so as 
to enable them to prepare for trial. No reason is assigned for the 
motion, except the fact that the matters set up in the answer were 
unknown to the defendants at the time of trial in the Common 
Pleas. What other facts bearing upon the propriety of granting 
the motion were shown by either party, does not appear. 

Nor do we see any error in the decree rendered by the court 
upon the final hearing. The creditors of the firm trusted both 
the partners, and had a valid claim against each for the full 
amount of the partnership debts, whereas the individual creditor 
only trusted one of them. It would seem, on principles of 
natural justice, therefore, that the assets ought to be so marshalled 
in such cases as to give some preference to the partnership 
creditors over those of the individual members of the firm. The 
authorities on the subject are not uniform. It seems to us, how- 
ever, that the better authorities, both English and American, as 
well as reason, establish the justice of the rule adopted by the 
court below. In other words, equity will apply the assets of an 
insolvent partnership in payment of the creditors of the firm, to 
the exclusion of creditors of its individual members, and if there 
be no partnership assets for distribution, as was the case here, the 
creditors of the firm have a right to share equally with the cred- 
itors of each individual member of the firm in the pro rata 
distribution of his assets. Of course, the aggregate amount so 
distributed to the creditors of the firm must not, in any case, 
exceed the amount of their claims. It is true that this rule may 
work hardship and apparent injustice in particular cases ; so, it is 
believed, will any general rule that can be devised. We under- 
stand it to be the rule established by the decision of this court in 
Rogers v. Meranda, 7 Ohio St. 179. What should be the rule 
where the partnership assets are insignificant, or where they will 
yield to the creditors of the firm a less dividend than the creditors 
of the individual members would realize from the individual assets, 
and whether the creditors of the firm should, in such case, be 
confined to the partnership assets, we are not called upon in the 
present case to decide. Motion overruled. 

McIlvaine, C. J., White, Rex and Gilmore, JJ., concurred. 

The principles upon which assets con- separate property have been distributed 
sisting of partnership property and of among creditors in cases of insolvency, 
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bankruptcy, and administration are not 
uniform or clear. It is probably safe to 
say, that everywhere throughout the 
common law countries (except for- 
merly in Vermont, Reed v. Shephardson, 
2 Vt. 120), the joint estate (firm pro- 
perty) is reserved for the payment of 
the joint or firm creditors, and that the 
separate creditors can only come upon 
the surplus remaining after payment of 
the joint debts. The better opinion 
seems to be, that this preference arises, 
not from any superior merit in the joint 
creditors, but from the nature of the 
partnership relation. A partner owns 
nothing in the firm property except his 
share of what may remain after pay- 
ment of the firm debts, and of his debts, 
if any, to the firm ; so that his co-part- 
ners have an equity that the firm 
property should not be taken for 
payment of his separate debt, until it be 
ascertained what the amount of his in- 
terest is. Therefore, it is quite plain, 
that in distributing joint estate among 
the two classes of creditors, the joint 
creditors must be paid in full, in order 
that justice may be done between the 
partners themselves, before any dividend 
can be looked for by the separate 
creditors. But what are the rights of 
the joint creditors in the separate 
estate, is a question of much greater 
doubt. It has been held : 

1. That they are to be excluded from 
everything but the surplus of the 
separate estate, just as the separate 
creditors are from the joint estate. 

2. That they are to be thus excluded, 
unless there is no joint estate and no 
living solvent partner (and in England, 
also, where the petitioner against the 
separate estate is a joint creditor, an 
exception which will not be considered 
in this note), when they may come in 
upon the separate estate pro rata with 
the separate creditors. 

3. That after exhausting the joint 
estate, they may come in for the balance 

Vol. XXIV.— 28 



pro rata with the separate creditors, 
upon the surplus of the separate estate 
remaining after the latter have received 
from it an equal dividend. 

In McCulloh v. Dashiell, 2 Harris & 
Gill 106, the court applied the rule 
which makes each estate pay its own 
debts as a general principle of equity to 
the administration of a deceased part- 
ner's assets. Archer, J., condemned 
the exception in favor of joint creditors, 
when there is no joint estate and no 
living solvent partner, as unequal, i. e., 
unreciprocal, and therefore, inequitable. 
Inasmuch as there was a joint estate of 
$35, the exception could not have ap- 
plied, and need not have been consi- 
dered. In Jarvis v. Brooks, 3 Foster 
(N, H.) 136, and Crockett v. Crockett, 
33 N. H. 542 ; Ganson v. Lathrop, 25 
Barb. 456; Wilder v. Keehj, 3 Paige 1 72; 
Payne v. Matthews, 6 Id. 19 ; Hall 
v. Hall, 2 McCord Ch. 302 ; similar 
views were entertained as to the re- 
ciprocal preference of the two classes 
of creditors in their respective estates, 
but nothing was said as to the excep- 
tion in case of no joint property and 
no living partner. 

Lord Ch. Habcourt first laid down 
the rule we have just been discussing 
in Ex parte Crowder, 2 Vern. 706(1715), 
followed by Lord Ch. King, in Ex 
parte Cook, 2 P. Wins. 500, and by 
Lord Haedwicke in Ex parte Hunter, 1 
Atk. 228. In Ex parte Hayden, I Br. 
Ch. 454, Lord Thublow introduced 
the exception in favor of the joint 
creditors, that where there is no joint 
estate and no living solvent partner, 
they may come in upon the separate 
estate pro rata with the separate 
creditors. But a joint estate, however 
inconsiderable, if it be distributable, i. 
e., not less than the expenses of distribu- 
tion, nor pledged for more than its 
value, will prevent the operation of this 
exception. In Ex parte Peake, 2 Rose 
54, the joint estate was ll. lis. 6d., 
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and Lord Eldon said five shillings 
would be enough. In Ex parte Hodg- 
son, 2 Br. Ch. R. 5 (1785), Lord 
Thurlow broke down the rule entirely, 
and said there was "no distinction as 
to joint and separate debts, and said he 
thought proper to declare, that debts, 
whether sole or joint, ought to be paid 
out of the bankrupt's estate, which is 
composed of his separate estate and of 
his moiety of the joint estate." Lord 
Loughborough re-established it in Ex 
parte Elton, 3 Ves. Jr. 238 (1796), 
and it has never since been departed 
from. He explained Lord Thuriow's 
practice, as has often been attempted in 
the cases since (Jarvis v. Brooks, 3 
Foster 142; Murrell et al. v. Neill, 8 
How. 414), as a rule of convenience, 
subject to the limitation that the 
assignee of the separate estate might at 
any time, by a bill in equity, prevent 
the joint creditors from receiving a 
dividend from it until the separate 
creditors had been paid in full. This 
hardly consists with the language of 
Lord Thurlow, who evidently con- 
templated, not merely that the joint 
creditors might prove their claims under 
the separate commission, and receive a 
dividend if there were no opposition, 
but that they should receive it pro rata 
with the separate creditors, whether the 
latter were paid in full or not. Yet, on 
the other hand, in Ex parte F/intum, 2 
Br. Ch. 120," he cited Ex parte Crisp, 1 
Atk. 133, as the case on which he 
founded his opinion, the facts of which 
do not seem to justify it. It was a 
petition by a bankrupt, against whose 
separate estate Lord Hakdwicke had 
allowed a commission to issue, upon the 
claim of a joint creditor to have the 
commission superseded. All the joint 
creditors had been paid or secured in 
full by the other partners, and the 
Chancellor granted the prayer of the 
petition, upon condition that within one 
month the petitioner paid all the sepa- 
rate debts. There was, therefore, no 



contest whatever between the two 
classes of creditors. Ex parte Elton is 
the law of England to-day, as an 
examination of the Bankruptcy Act of 
1869, and Bankruptcy Rules of 1870 
will show (see also 2 Lindley on Part., 
p. 1201), and we shall speak of it here- 
after as the English rule. It is followed 
in Ladd v. Griswold, 4 Gilinan (111.) 
25; Pahlman v. Graves, 26 111. 407, and 
in Pennsylvania, in all cases of bank- 
ruptcy and insolvency. In McCarty v. 
Emlen, 2 Yeates 190 ; Snodgrass' Ap- 
peal, 1 Harris 47 1 ; Walker v. Eyth, I 
Casey 216 ; Black's Appeal, .8 Wright 
503 ; Heckman v. Messenger, 13 Wright 
465; Frow's Estate, 23 P. F. Smith 
465; Toombs v. Hill, 28 Geo. 371; 
Smith v. Mallory, 24 Ala. 628 ; Mxtr- 
rell et al. v. Neill, 8 How. 414, and in 
Ohio, Rodgers v. Meranda, 7 Ohio St. 
179, and the principal case. 

In Bank v. Keizer, 2 Duvall 169, 
and Whitehead v. ChadweU's Adm., Id. 
432, a mean between Lord Thur- 
low's view and the English rule was 
adopted as the true equitable distribu- 
tion. The court held, that while the 
joint creditor should be allowed an ex- 
clusive priority in the joint estate, the 
priority of the separate creditors in the 
separate estate should be reciprocal 
only in amount, and that the surplus of 
the separate estate, after they had re- 
ceived a dividend equal to that paid the 
joint creditors from the joint estate, 
should be divided pro rata between 
both. These cases apply to all contests 
between the two classes of creditors, 
the rule which in Bell v. Newman, 5 
S. & R. 78, was applied to administra- 
tion alone. 

In Bardwell v. Perry, 19 Vt. 292 ; 
Newman v. Bailey, 16 Pick. 570 ; 
Allen v. Wells, 22 Pick. 450 ; Tucker 
v. Oxley, 5 Cranch 41, and Camp v. 
Grant, 21 Conn. 62, the view is taken 
that the joint creditors may prove 
against the separate estate, but that the 
court, upon the familiar principles of 
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marshalling assets, where one creditor 
has two funds upon which he may 
come, while the others have but one, 
will compel them to exhaust the joint 
before they receive any dividend from 
the separate estate. 

This principle, in one shape or 
another, has been applied almost uni- 
versally in cases of insolvency and 
bankruptcy, but a further difference of 
opinion is found in the books as to 
whether it is as a rule of convenience 
confined to those kinds of distribution, 
or whether it is a general principle 
of equity, and as such, applicable in 
all disputes between joint and separate 
creditors, especially in the administra- 
tion of assets. Lord Eldon applied it 
as such in a case of administration : 
Gray v. Chiswell, 9 Ves. Jr. 123 ; and 
it was so applied in Wilder v. Keeler, 
Payne v. Matthews, Hall v. Hall, 
McCulloh v. Dashiell, Ladd v. Griswold, 
Pahlman v. Graves, Toombs v. Hill, 
Smith v. Mallory, supra, and in Wood- 
rop v. Word, 3 Dessaussure 203. In 
Ohio, the contrary was at first held : 
Grosvenor v. Austin, 6 Ohio 103, which, 
however, must be regarded as over- 
ruled by Rodgers v. Meranda, supra. 

Whether the English rule applies in 
Pennsylvania to administration or not, 
is involved in some doubt. 

In McCarty v. Emlen, 2 Yeates 190, 
the question arose whether a debt due a 
partnership could be attached for the 
private debt of one of the partners. 
The court held that it could, and the 
interest of the partner would be bound 
thereby, and dismissed the English cases 
cited, supra, saying that they only 
applied in cases of bankruptcy and in- 
solvency Yeates, J., dissented. In 
Bell v. Newman, 5 S. & K. 78, the 
administrator, defendant, had in his 
hands separate property of the dece- 
dent and firm property not suffi- 
cient to pay the firm debts. Chief 
Justice Tilghman held that the Eng- 
lish rule was not a general principle 



of equity, but a rule of convenience 
applied in bankruptcy and insolvency; 
that the question being one of admin- 
istration, was to be regulated by the 
Act of April 19th 1794, which required 
an equal distribution of a decedent's 
assets, which would be attained by 
allowing the joint creditors to exhaust 
the joint fund, and to come in for the 
balance upon the separate fund after 
the separate creditors had received 
from it an equal dividend. 

Duncan, J., concurred, but went 
further, and thought that the joint 
creditors ought to have been allowed to 
come in upon the separate estate, pro 
rata with the separate creditors. Gib- 
son, J., dissented from both the posi- 
tions taken by Tilghman, C. J., hold- 
ing the English rule to be one of 
general equity, applicable to all cases 
of distribution among creditors, and 
that the Act of 1794 only meant that 
in cases of deficiency of assets, each 
fund should be equally distributed 
among its own peculiar class of cred- 
itors. 

In Sperry's Estate, 1 Ashmead 347, 
although there was no occasion to 
compare the English rule with that of 
Bell v. Newman, because there being.no 
joint estate, and no living solvent 
partner, the distribution would have 
been the same under cither ; yet King, 
J., did maintain the latter vigorouslv. 

In Black's Appeal, 8 Wright 503, 
Thompson, J., went out of his path in 
an opposite spirit, the case being one of 
insolvency, to condemn the rule laid 
down in Bell v. Newman, in cases of ad- 
ministration, saying that the dissenting 
opinion of Gibson, J., was the best argu- 
ment that could be made against it, and 
that the English rule was a general prin- 
ciple of equity. In McCormic.k' s Appeal, 
5 P. F. Smith 252, the administrator of 
Hayes, a deceased partner, confessed a 
fund in his hands of $3207.60, belong- 
ing to the separate estate of the dece- 
dent. Hayes, at his death, owed the 
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firm of Hayes & McCormick $5585.45. 
The debts amounted, after distribution 
of the firm property, to $16,869.68. The 
assignee of the firm claimed a dividend 
from the separate estate upon one-half 
of each of these sums. The court 
awarded it only in one-half the former, 
as being a separate debt due by one 
partner to the firm. Thus the English 
rule was applied to a case of adminis- 
tration, in clear departure from Bell v. 
Newman, which was not cited in argu- 
ment or in the opinion of the court, 
Agnew, J., founds his opinion on 
Black's Appeal, which was a case of 
insolvency. " When Hayes died, the 
law undertook the settlement of his 
affairs. As the rights of creditors 
then attached to his estate, when it 
fell in gremium legis, so they must 
remain. His debts were two-fold 
in kind, those he owed in common 
with McCormick to their partner- 
ship creditors ; and those he owed to 
his individual creditors. He left also 
two funds, his interest in the partner- 
ship effects, which were bound to the 
payment of the partnership creditors 
through the instrumentality of the sur- 



viving partner, and his separate assets 
bound to the payment of his individual 
debts through his administrators. Each 
fund being insufficient, neither class can 
receive anything from the opposite fund." 
A similar departure from Bell v. New- 
man seems to have been made by the Or- 
phans' Court of Philadelphia in McKen ■ 
na's Estate, 1 Weekly Notes 517, reported 
also in 32 Legal Int. In the clause : 
"We think the auditor rightly post- 
poned the claims of the co-partners ;" 
we presume the word co-partners is 
intended for co-partnership creditors. 
We wish that in both these cases, 
especially in the first, that it had been 
distinctly stated whether it was the 
intention to overrule Bell v Newman. 
The closing remarks of the court in 
the principal case, declining to consider 
what distribution should be made when 
there was a joint estate distributable, 
but trifling, or even where the joint 
creditors should receive from their 
estate a smaller dividend than the 
separate did from theirs, show that 
much tossing upon this painful question 
may be still expected in Ohio. 

H. G. W. 
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Land which is covered by a party-wall remains the several property of the 
owner of each half, but the title of each is qualified by the easement of the other 
of support of his building by means of the portion of the wall belonging to his 
neighbor. 

The easement of support is the only proper one attached to a party -wall, 
and does not include a right to the unobstructed use of a flue by one of the parties 
which is on the land of the other. 

The common law rule is that where the owner of two heritages, or of one con- 
sisting of several parts, arranged and adapted them so that one derives a benefit 
from the other of an obvious and continuous character, and then conveyed one of 
them without mentioning such incidental advantage or burden of the one in 
respect to the other, there is an implied agreement that such advantage and burden 
shall continue as before the separation of the estate. 



